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BRIEF OF APPELLANT. 


I. 
STATEMENT OF THE CASE. 


1. The Parties. 


This action was brought by United Pacific Insurance 
Company. a corporation, against The Ohio Casualty In- 
surance Company, a corporation; R. H. McKeon, indi- 
vidually; George B. Page, individually; R. H. McKeon 
and G. B. Page. doing business under the fictitious name 
of Pacific Laundry and Dry Cleaners; George B. Page, 
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individually and doing business under the fictitious name 
of Mission Linen and Towel Supply Company; F loyd Gil- 
bert: Robert Echols, and Beverly Echols. The parties 
stand in the same relative positions in this Court that 
they did in the Court below. Appellant will be referred 
to as “United” and The Ohio Casualty Insurance Com- 
pany, appellee, will be referred to as ‘‘Ohio.” The de- 
fendants in the District Court, R. H. McKeon, individu- 
ally. will be referred to as McKeon: George B. Page, in 
his individual capacity, will be referred to as Pages rss 
McKeon and G. B. Page, doing business under the fic- 
titious name of Pacific Laundry and Dry Cleaners, will 
be referred to as McKeon and Page dba Pacific Laundry ; 
George B. Page, individually and doing business under 
the fictitious name of Mission Linen and Towel Supply 
Company, will be referred to as Page dba Mission Linen; 
Floyd Gilbert will be referred to as Gilbert; Robert Echols 
and Beverly Echols will be referred to as claimants. 


Reference will be made to the printed pages of the tran- 
script of the record as TR. 


2. The Jurisdictions. 


The jurisdiction of the District Court was invoked 
under the provisions of Section 274d of the Judicial Code, 
as amended, 28 U. S. C. A. 400,1 and under Section 24 


(1) In cases of actual controversy except with respect to 
Federal taxes the Courts of the United States shall have power 
upon petition, declaration, complaint, or other appropriate 
pleadings to declare rights and other legal relations of any 
interested party petitioning for such declarations, whether or 
not further relief is or could be prayed, and such declaration 
shall have the force and effect of a final judgment or decree 
and be reviewable as such. 


“(2) Further relief based on a declaratory judgment or 
decree may be granted whenever necessary or proper. The 
application shall be by petition to a court having jurisdiction 
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of the Judicial Code, 28 U. S. C. A. 41.2. The amount in 
controversy was admittedly more than $3,000.00. United 
is a citizen of the State of Washington. Ohio is a citizen 
of the State of Ohio. The other defendants were citizens 
and residents of the State of California at the time the 
action was filed, with the exception of Gilbert who had 
departed from the jurisdiction. This Court has jurisdic- 
tion. (Maryland Casualty Co. v. Pacific Coal and Oil 
Oem. 5.270, 85 L. Ed. 826, 61 Sct. 510.) 


3. The Pleadings. 


United filed the action November 26, 1946, alleging 
that it brought the proceeding under Section 274d of the 
Judicial Code; that it was a corporation of the State of 
Washington engaged in the casualty insurance business 
and duly licensed to transact such business in the State 
of California; that Ohio was a similar corporation, or- 
ganized under the laws of the State of Ohio and licensed 
to transact casualty business in the State of California: 
that the individual defendants were natural persons and 
citizens of the State of California; that the amount in 
controversy exceeded $3,000.00, exclusive of interest and 
costs; that Page engaged in various business enterprises, 
sometimes as an individual and at other times as a co- 


to grant the relief. If the application be deemed sufficient, the 
Court shall, on reasonable notice, require any adverse party. 
whose rights have been adjudicated by the declaration, to show 
cause why further relief should not be granted forthwith. 
(3) When a declaration of right or the granting of further 
relief based thereon shall involve the determination of issues 
of fact triable by a jury, such issues may be submitted to a 
jury in the form of interrogatories, with proper instructions 
by the court, whether a general verdict be required or not.” 


“The district courts shall have original jurisdiction * * * 
where the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of $3,000, * * * is between 
citizens of a State and foreign States, citizens, or subjects.” 
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partner under various fictitious names; that one of these 
enterprises in which Page engaged was known as Mis- 
sion Linen and Towel Supply Company; that McKeon 
and Page engaged in a separate business enterprise as 
co-partners under the fictitious name of Pacific Laundry 
and Dry Cleaners. 


That on September 18, 1945, United issued a policy of 
automobile liability insurance to Page individually and 
dba Mission Linen, as well as under other fictitious names 
not pertinent to the issues here: that the policy provided 
indemnity in favor of Page because of injuries to mem- 
bers of the public, with a limit of $10,000.00 as applicable 
to one person and subject to that limit for each person, 
the sum of $25,000.00 for each accident giving rise to 
claims or suits against him, and $5,000.00 for damage to 
property of others; that the policy contained a provision 
relative to other insurance which, in substance provided 
that insurance under the policy should not be construed to 
be concurrent or contributing with any other available in- 
surance. 


That on January 16, 1946, Gilbert was driving a truck 
registered in the name of Page dba Mission but on the 
business of McKeon and Page dba Pacific Laundry, at 
which time claimants were injured; that Ohio had issued 
a policy to McKeon and Page dba Pacific Laundry and 
that the policy of Ohio applied to the accident, but that 
Ohio refused to accept responsibility; that claimants had 
brought action in the Superior Court of the State won 
-California in and for San Luis Obispo County: that the 
defendants in the action for damages in the state court 
were McKeon and Page dba Pacific Laundry, Page dba 
Mission, and Gilbert. driver of the accident vehicle. 


That an actual controversy existed in that United main- 
tained that Ohio had the responsibility of providing a de- 
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fense to the action for damages in the state court and 
paying any judgment rendered therein, up to the limits 
of its policy, which were $25,000.00 for one person; 
$50,000.00 for each accident resulting in injury to more 
than one person, and $5,000.00 for damage to property of 
others: that Ohio declined to accept responsibility, claim- 
ing that it did not have the responsibility, but that United 
covered the accident and was liable under its policy. United 
prayed for a speedy hearing of the cause; that the Court 
declared it had no responsibility in connection with the 
accident, but that the liability rested upon Ohio, and .for 
such other and further relief as to the Court should seem 
just, meet and proper [TR. 2 to 10]; that the personal 
liability of Gilbert was covered by Ohio’s policy. 


Ohio filed an answer in which it set up the issuance of 
its policy of insurance in substantially the terms alleged 
in United’s complaint, but it alleged further the provisions 
of a general endorsement to the effect that Ohio’s hability 
did not attach to the liability of Page “a partner, for his 
personal non-business exposures or activities, or his lia- 
bility in connection with other business activities as an 
individual, a director, or an executive officer of a corpora- 
ome R lS, 17.] 


Ohio further averred that the liability of United was 
primary and that its liability, if amy, was secondary. Ohio 
joined in the prayer for a declaration of rights and prayed 
for general relief. [TR. 17, 18, and 19.] United at- 
tached to its complaint a copy of its policy of insurance. 
|TR. 11.] Ohio attached to its answer a copy of its 
policy of insurance. [TR. 20.| 


Claimants Robert Echols and Beverly Echols, filed an 


answer pleading substantially that they were entitled to 
compensation from one if not both United and Ohio, and 
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praying for general relief. Neither Page individually nor 
dba Mission, nor McKeon and Page dba Pacific Laundry 
answered or otherwise pleaded. 


4. The Facts and Issues. 


On April 26, 1947, the District Court entered an order 
for pre-trial hearing requiring the parties to agree insofar 
as possible on the facts and issues and to state their 
separate contentions on the issues upon which they could 
not degrees | (Re 30) 


United and Ohio entered into a stipulation of facts and 
issues. [TR. 34.] Claimants joined. Diversity of citi- 
zenship and that the amount in controversy in excess of 
$3,000.00 was stipulated. It was agreed that the contro- 
versy arose out of an accident of January 16, 1946; that 
the accident vehicle was driven by Gilbert. That at the 
time of the accident the insured truck was registered to 
Page dba Mission Linen, but that it was leased to Mc- 
Keon and Page dba Pacific Laundry; that it was actually 
operated at the time of the accident by an employe of 
McKeon and Page dba Pacific Laundry, and on the busi- 
ness of McKeon and Page dba Pacific Laundry. [TR. 
34.] The occurrence of the accident and the filing of the 
suit by claimants in the Superior Court of California at 
San Luis Obispo was stipulated. The extended coverage 
clauses of both policies were set forth. [TR. 37-38. | 
While both policies were issued on what is known in the 
insurance business as a comprehensive lability form, they 
differ insofar as extended coverage—insurance to persons 
other than owners or named insureds—is concerned. 
United’s policy admittedly covered the personal liability of 
Gilbert, subject to the limitations otherwise contained in 
the contract. Ohio’s policy covered “with respect to antes 
mobiles owned by or registered in the name of the Named 
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Assured * * * any person while using the automo- 
bile and any person or organization legally responsible for 
the use thereof provided the actual use is with the per- 
mission of the Named Assured.” [TR. 37.] 


The parties were unable to agree entirely and stated 
their separate contentions. [TR. 40.] United contended 
that California law applied to both policies; that the acci- 
dent vehicle was ‘owned by or registered in the name of 
the Named Assured” of Ohio’s policy; that since the ac- 
cident vehicle was being used in the furtherance of the 
business of Ohio’s assured and by its employee, the policy 
of Ohio applied to the exclusion of United’s policy; in 
the alternative, that there was double insurance and that 
both companies were liable in proportion to the limits of 
liability stated in the respective policies; that there was a. 
total of $35,000.00 applicable to the accident, $10,000.00 
of which was provided by United and $25,000.00 of 
which was the liability of Ohio: that United was liable 
for 2/7 of the loss and Ohio for 5/7. 


Ohio also contended that the substantive law of Cali- 
fornia controlled: that its policy excluded any activities 
of Page and that Page dba Mission Linen was not an 
assured thereunder; that the accident vehicle was not 
one “owned by or registered in the name of the Named 
Assured” within the meaning of its policy; that Gilbert’s 
personal liability was not covered by Ohio’s policy; that 
United covered the personal liability of Gilbert and on the 
theory that the master could subrogate against a negligent 
servant and thereby reach the insurance carrier protect- 
ing the negligent servant, and United being such insurer, 
therefore had the primary liability and Ohio the secon- 
dary; and in the alternative, that should it be found that 
both policies provided concurrent insurance, the “other in- 
surance” clauses cancelled each other and that Ohio’s lia- 
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bility was excess after the liability of United was ex- 
hausted. [TR. 34 to 43 incl.] 

The pertinent provisions of United’s policy were at- 
tached to the stipulation. [TR. 44.] Likewise the ap- 
plicable provisions of Ohio’s policy were attached. (TR 
48.] General Endorsement No. 3, relied on by Ohio, was 
attached. [TR. 51.] Certificate of Insurance issued by 
Ohio to Camp Cooke Post Exchange, hereinafter referred 
to as Certificate of Insurance, relied on by United to show 
that Ohio covered the personal liability of Gilbert, was 
attached, [WRe 50, 51. ] 


The case was tried to the Court without a jury, be- 
ginning June 13, 1947. [TR. 81.] It was stipulated at 
the beginning of the trial that Ohio’s assured, McKeon 
and Page dba Pacific Laundry. had rented and exclusively 
used the accident vehicle for a period of one year prior 
to the accident from United's insured and that Ohio's as- 
sured had paid rental on the truck throughout that period 
and had a sign painted on the truck as follows “Pacific 
Laundry.” [TR. 81.] 


Gilbert was never served in the state court action for 
damages by claimants. Settlement with claimants was 
made subsequent to the trial of the instant case for 
$10,250.00. Ohio paid $5125.00 and United a like amount. 
[TR. 208. ] 

Gilbert was not served in this action. The return of 
the Marshall shows that he had departed from the state. 
[TR. 84.] He was dismissed as a party. [TR. 84.] 

During the trial Ohio placed great reliance upon its 
General Endorsement No, 3 purporting to limit its cov- 
erage to the activities of McKeon and Page dba Pacific 
Laundi:. | TRso: 51.] United placed importance on 
Certificate of Insurance attached to Ohio’s policy which 
contained a description of the risk assumed by Ohio as 
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applicable “to all automobiles owned or operated by the 
insured.’ [TR. 51.] (Emphasis added.) 


The milestone of the case was reached when both United 
and Ohio conceded in open court that their liabilities were 
equal in the state court action for damages by claimants. 
United conceded that both companies were liable and that 
the liability should be prorated in accordance with Cali- 
fornia law. Ohio conceded equal liability except as to 
Gilbert. [TR. 108.] The existence of double insurance 
was conceded. [TR. 109.] 


The liability of United arose by reason of Section 402 
of the Motor Vehicle Code of California.* 


37 TABILITY OF PRIVATE OWNERS. 

“(a) Every owner of a motor vehicle is liable and responsible. 
for the death of or injury to person or property resulting 
from negligence in the operation of such motor vehicle, in the 
business of such owner or otherwise, by any person using or 
operating the same with the permission, expressed or implied, 
of such owner, and the negligence of such person shall be im- 
puted to the owner for all purposes of civil damages. 

“(b) The Hability of an owner for imputed negligence im- 
posed by this section and not arising through the relationship 
of principal and agent or master and servant is limited to the 
amount of five thousand dollars for the death of or injury to 
one person in any one accident and subject to said limit as to 
one person is limited to the amount of ten thousand dollars 
with respect to the death of or injury to more than one person 
in any one accident and is limited to the sum of one thousand 
dollars for damage to property of others in any one accident. 

“(c) In any action against an owner on account of imputed 
negligence as imposed by this section the operator of said vehicle 
whose negligence is imputed to the owner shall be made a 
party defendant if personal service of process can be had upon 
said operator within this State. Upon recovery of judgment. 
recourse shall first be had against the property of said operator 
so served. 

“(d) In the event a recovery is had under the provisions of 
this section against an owner on account of imputed negligence 
such owner is subrogated to all the rights of the person injured 
or whose property has been injured and may recover from 
such operator the total amount of any judgment and costs 
recovered against such owner.” 
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Such liability is vicarious. The statute makes the reg- 
istered owner of a motor vehicle liable but provides that 
the assets of the driver must first be exhausted and also 
that the owner is subrogated to the rights of claimant or 


creditor against the driver. 


Qhio’s liability arose by operation of law; Gilbert was 
the agent and servant of McKeon and Page dba Pacific 


Laundry when the liability to claimants was incurred. 


The issues thus raised for determination are whether 
or not there can be contribution among joint tort-feasors 
for the benefit of the respective liability insurers where 
neither of such joint tort-feasors participate personally in ° 
the tort. The liability of Ohio’s assured was derivative. 
The lability of United’s insured was also derivative and 
vicarious. Under such a situation can one such tort- 
feasor subrogate against the other? Does the right of 
contribution exist between two such joint tort-feasors 
where the liability is derivative only? A second issue 
tried in the court below had to do with a determination of 
the extent of coverage of Ohio’s policy as to Gilbert. The 
trial court found that Ohio’s policy did not cover his per- 
sonal liability; the District Court found in effect that 
McKeon and Page dba Pacific Laundry can subrogate 
against Gilbert. although he was a stranger to the record 
and dismissed from the case, and thus reach the proceeds 
of United’s policy. [TR. 70.] Hence, this appeal. 
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II. 
SPECIFICATION OF ERRORS. 


In writing this brief and correlating the law on the 
various points which United wishes to bring to the atten- 
tion of this Court it has been found that some of the 
points set forth in the statement of points to be relied 
upon [TR. 75] necessarily merge with each other, and 
for that reason the points to be relied upon in the Court 
of Appeals, while the same in substance, are re-arranged 
under the following headings: | 


1. Tur District CourT ERRED IN FINDING AND Ho.p- 
ING THAT THE PERSONAL LIABILITY OF GILBERT 
Was Not CovERED UNDER THE OHIO PoLicy, FOR 
THE FOLLOWING REASONS: 


(a) Under Certificate of Insurance Ohio’s policy is- 
sued subsequent to the contract itself, coverage 
applied to all automobiles ‘owned or operated” 
by Ohio’s assured. 


(b) Under the Statute in California any person 
named in a policy of automobile insurance is an 
owner of the motor vehicle. 


(c) Under the aggregate theory of partnership as it 
obtains in California, the accident vehicle was 
“an automobile owned by or registered in the 
name of” Ohio’s Named Assured. 


2. Tue Ricur or ContrisuTion Dores Nort Exist IN 
CALIFORNIA BETWEEN JoINT TorTt-FEasors. NEITH- 
eR Dorks THE RIGHT OF SUBROGATION EXIsT BE- 
TWEEN LIABILITY INSURERS OF JOINT Tort-FEAs- 
ORS. 
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3. THERE Is DouBLE INSURANCE, ADMITTEDLY AND BY 
STATUTE AND THEREFORE BotrH COMPANIES ARE 
LIABLE IN PROPORTION TO THE LIMITS oF LIABILITY 
STATED IN THE RESPECTIVE POLICIES. 


4. THe Court Errep In FarLinc to FoLtow THE 
RULE oF Erte RAItroApD CoMPANyY vs. ToMPKINS, 
304 U. S. 64, 82 L. Ed. 1188, 58 S. Cows sige 
A. L. R. 1487. 


IMU 
SUMMARY OF ARGUMENT. 


The District Court applied the doctrine of subrogation 
in favor of Ohio’s assured against Gilbert in order to 
reach the policy of United. As stated by this Court in 
American Surety Company v. Bank of California, 9 Cir. 
133, F. (2d) 160, 162, the right of subrogation is a crea- 
ture of equity, applicable where one person is legally re- 
quired to pay a debt for which another is primarily re- 
sponsible, and which the latter should in equity discharge. 
There was no equity in holding United liable when the 
loss occurred out of the business operations conducted by 
Ohio’s assured. The District Court overlooked the fact 
that both Ohio’s assured and United’s insured were joint- 
tort-feasors and that the doctrine of subrogation cannot 
be applied in favor of a liability insurer of one of the 
joint tort-feasors. The District Court failed to follow 
in this respect the decision of the Supreme Court of Cali- 
fornia in Smith v. Fall River Joint Union Highschool 
District, 1 Cal. (2d) 331, 34 P. (2d) 994. 

United will maintain in this Court that the District 
Court erred in several respects in reaching the conclusion 
that Ohio’s policy did not cover the personal liability of 
Gilbert: (1) by a Certificate of Insurance issued subse- 
quent to the policy itself, Ohio stated that its coverage 
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applied to all automobiles owned or operated by its as- 
sured. (Emphasis added.) The special endorsement con- 
trolled. The printed form of the original policy was 
relegated to the background. As stated by this Court in 
Tarleton v. DeVeune, 9 Cir. 113 F. (2d) 290, 132 A. L. 
R. 343, certiorari denied 312 U. S. 691, Soloed L277, 
ol omer, 710: 

“Where a printed provision of a policy is incon- 


sistent with a rider. the rider controls,” citing 7 Cal. 
Jur. Ten Year Supp. 92, Sec. 28.1. 


(2) By statute in California, the Legislature under- 
took to and did state what a policy of insurance should 
contain (Sec. 381 of the Insurance Code) and in Section 
383.5 defined an owner of a motor vehicle as any one 
named in a policy of insurance, and therefore, McKeon 
and Page dba Pacific Laundry were the owners of the 
accident vehicle for the purpose of construing Ohio’s 
policy. 

(3) Under the California law, a partnership is not an 
entity separate and apart from the members composing it. 
To the contrary, California holds to the aggregate theory 
of partnerships and for that reason each partner owned 
the property of the other. 

United will further maintain in this Court that the right 
of subrogation does not exist in California between in- 
surers of joint tort-feasors even though their liability is 
derivative only and not culpable. It is contended that 
this point has been settled by the Supreme Court of Cali- 
fornia and that the trial court should have held likewise 
in accordance therewith. It will be urged further by 
United, that under the California statute there was double 
insurance, and therefore, the liability of the two insurers 
should have been fixed in proportion to the limits stated 
in their respective policies. 
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RV. 
ARGUMENT. 


1, The District Court Erred in Finding and Holding 
That the Personal Liability of Gilbert Was Not 
Covered Under the Ohio Policy for the Following 
Reasons: 


(a) UNDER GENERAL ENnporseMENT No. 4 oF Onto’s 
Pottcy, IssuED SUBSEQUENT To THE ContRACT It- 
SELF, COVERAGE APPLIED To ALL AUTOMOBILES 
“OWNED OR OPERATED” BY On10’s ASSURED. 


During the trial much time was devoted to the con- 
struction of Ohio’s policy with regard to the personal lia- 
bility of Gilbert. The milestone of the case was reached 
when both Ohio and United conceded that their obliga- 
tions were equal except as to coverage applicable to Gil- 
bert. [TR. 108, 109.] In the printed part of Ohio’s 
policy, coverage for the benefit of persons other than 
those named as Assureds was limited to persons “while 
using automobiles owned by or registered in” the name 
of the Named Assured. [TR. 49.| The Certificate of 
Insurance attached as a rider to Ohio’s policy [TR. 50, 
51], clearly states “coverage applies to all automobiles 
owned or operated by the insured.” (Emphasis added.) 
Notwithstanding the provisions of this Certificate of In- 
surance, the trial court held that Gilbert was not an as- 
sured under Ohio’s policy, because the accident vehicle was 
not owned by or registered in the name of Ohio’s Named 
Assured. [TR 61.] We submit that there is an incon- 
sistency between the coverage stated in the Certificate of 
Insurance and that described in the printed part of the 
policy, and that the provision in the Certificate of Insur- 
ance extending coverage to all automobiles owned or op- 
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erated by the insured should control, and that Gilbert, 
being the employee of Ohio’s Named Assured, and us- 
ing the accident vehicle in the business of the Named 
Assured, the accident vehicle was an automobile “operated 
by 
tended to Gilbert and made him an insured under that 
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the insured, and the coverage of Ohio’s policy ex- 


policy. The trial court, in holding that Gilbert was not 
an insured under Ohio’s policy, obviously came to the 
conclusion that the Certificate of Insurance did not modify 
the Extended Coverage Clause of Ohio’s policy, and did 
not apply to this issue. [TR. 117, 118.] We submit that 
in this the trial court was in error. This Court stated 
clearly in Tarleton v. DeVeune, 9 Cir. 113 F. (2d) 290, 
gee. R. 343. . 


“Where a printed provision of a policy is incon- 


sistent with a rider, the rider controls.” 


To the same effect, see also, 7 Cal. Jur. Supp. 92, Sec. 
26.1, 


At the time of the accident the vehicle was being used 
on business of Ohio’s assured by a regular employee of 
Ohio’s assured. The accident vehicle had been under the 
exclusive control of Ohio’s assured for about one year 
prior to the accident. Ohio’s assured had caused its trade 
name to be painted on the side of the truck. [TR. 81.] 
The Certificate of Insurance unquestionably written to 
clear up any doubt in the minds of the parties as to wheth- 
er coverage extended to all automobiles owned by or oper- 
ated by Ohio’s assured, and ‘certainly takes precedence 


over anything to the contrary in the body of the policy. 
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(b) UNDER THE STATUTE IN CALIFORNIA ANY PERSON 
NAMED IN A POLICY OF AUTOMOBILE INSURANCE Is 
AN OWNER OF THE Motor VEHICLE. 


The Legislature of California adopted an Insurance 
Code and Section 383.5 deals with insurance on motor 
vehicles. The pertinent provisions of that section are as 
follows: 


“ContTrRActs oF Motor VEHICLE INSURANCE: DEFI- 
NITIONS: EMBODIMENT OF CONTRACT IN Docu- 
MENT: DELIVERY: SUSPENSION OR REVOCATION 
oF AGENT’s LICENSE OR INSURER’S CERTIFICATE 
oF AUTHORITY: PURPOSE OF SECTION. 


‘Document,’ as used in this section, means a policy 
or a certificate evidencing insurance under a master 
policy. Such policy or certificate shall conform to 
Section 381 and shall segregate the premiums charged 
for each risk insured against. Such a certificate, in 
lieu of specifying the risks insured against, may des- 
ignate them by name or by description. 


‘Owner’ as used in this section means any person 
who is named as an insured in such contract of in- 
surance or document, or in a loss payable clause there- 
in, and, whether or not he is named therein, the 
vendee, pledgor, or chattel mortgagor of a motor 
vehicle where insurance contracts subject to this sec- 
tion are procured with respect to the motor vehicle 
by or on behalf of either party to the purchase, pledge, 
or inortgage. 


Every contract of insurance against hazards inci- 
dent to ownership, maintenance, operation and use of 
motor vehicles shall be embodied in a document. 


* * * * *« * * * 
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The purpose of this section is to prevent fraud or 
mistake in connection with the transaction of insur- 
ance covering motor vehicles and in furtherance of 
that purpose the commissioner may make reasonable 
rules and regulations therefor.” 


Therefore, under Section 383.5 of the Insurance Code, 
McKeon and Page dba Pacific Laundry were the owners 
of the accident vehicle. Therefore, Gilbert, their agent 
and servant, while driving with their permission and in 
the course of his employment, was protected by Ohio’s 
policy, and became an additional insured under the Ex- 
tended Coverage clause of that policy. The holding of 
the District Court to the effect that Ohio could subrogate 
against Gilbert as a negligent employee of its insured, 
was clearly erroneous. It is elementary that one cannot 
subrogate against himself. 


(c) UnpER THE AGGREGATE THEORY OF PARTNERSHIP 
as It OBTAINS IN CALIFORNIA THE ACCIDENT VE- 
HICLE Was “AN AUTOMOBILE OWNED BY OR REG- 
ISTERED IN THE NAME oF” Oui0’s NAMED INSURED. 


McKeon and Page dba Pacific Laundry were named as 
Ohio’s assureds. They were partners. Under California 
law a co-partnership is not a legal entity. Park v. Union 
Manufacturing Company (1941), 45 Cal. App. (2d) 401, 
114 P. (2d) 373. In that case Fannie S. Park was em- 
ployed as a garment worker by the Union Manufacturing 
Company, a co-partnership composed of M. Harris and 
his wife, Anna Harris. The partnership business was 
conducted in a building owned by Harris and his Wife. 
On February 18, 1936, while employed by the co-partner- 
ship, Fannie S. Park sustained injuries when an elevator 
in the building dropped from the fifth to the first floor. 
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Prior to the accident Harris had secured a policy of 
workmen's compensation instrrance covering his employees 
in which the employer was designated as ““M. Harris dba 
Union Manufacturing Company.” Fannie S. Park filed 
claim for compensation with the California Industrial 
Accident Commission. She named Union Manufacturing 
Company as her employer and Pacific Employers Insur- 
ance Company was named as the insurance carrier. There- 
after in February of 1937, Fannie S. Park instituted an 
action for damages because of the injuries sustained in 
the same accident. She named as defendants Union Manu- 
facturing Company, a co-partnership composed of M. 
Harris and Mrs. M. Harris as well as M. Harris and 
Mrs. M. Harris, individually, and Kurt Kunich, who was 
operating the elevator at the time of the accident. At the 
beginning of the trial and on motion of Union Manu- 
facturing Company, all defendants were dismissed except 
M. Harris. Trial resulted in judgment against him in 
favor of Fannie S. Park for $2500.00, the trial court 
having found, among other things, that M. Harris was 
the owner and operator of the M. Harris building; that 
he was not the employer of Fannie S. Park on February 
18, 1936. and that Union Manufacturing Company by 
whom the plaintiff was employed at the time of the in- 
jury was a separate and distinct entity. On appeal, the 
judgment and findings of the trial court were reversed. 
It is believed that the language of the Court in that case 
applied with equal force to the facts in the case at bar 
and for that reason quote at length from the opinion, as 
follows, pages 375, 376, 114 Pace 2q)- 

“In order to answer the questions thus presented, 
it should first be determined whether the Union Man- 
ufacturing Company, a co-partnership composed of 
M. Harris and Anna Harris, is an entity separate 
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and distinct from M. Harris, as owner of the build- 
ing in which the accident occurred. 


Appellant, when called as a witness under Section 
2055 of the Code of Civil Procedure, testified that he 
was the owner of a seven story building, commonly 
known as the Harris Building, which was occupied 
by the Union Manufacturing Company except for the 
ground floor and three rooms on the third floor; that 
the Union Manufacturing Company in February of 
1936 paid $1,800 per month rental to the M. Harris 
Building; that this rental was paid directly to him, 
said appellant. Later in the trial, said witness was 
asked by his attorney to explain to the court the 
manner or process by which payment of said rentals 
was made, whereupon said witness stated: “When I 
made a loan on the building, the company demanded 
a statement of how much the building is bringing 
in, and for that purpose we established the value of 
the rentals and how much that building is bringing 
in so I could make the loan, and not for any other 
reason. In fact, the lot that I purchased was pur- 
chased with money from the Union Manufacturing 
Company.’ He was then asked to explain what con- 
nection he had with the Union Manufacturing Com- 
pany, to which he replied: ‘Well, the Union Manu- 
facturing Company was in business for 15 years, and 
we needed larger quarters, and I took the money from 
the Union Manufacturing Company and purchased 
a lot: then I borrowed money for the Union Manu- 
facturing Company to put up the building. As a 
matter of record, we have to keep books to know how 
much that building is bringing in and how much the 
business is bringing in, but it is being done by the 
same bookkeeper by the same management.’ He also 
testified that no one except himself and his wife had 
any interest in the Union Manufacturing Company, 
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and that the M. Harris Building stood in his name. 
Two policies of insurance were introduced in evi- 
dence, in one of which the named insured appears as 
‘M. Harris, doing business as M. Harris Building’; 
and in the other as ‘M. Harris dba Union Manufac- 
turing Company.’ 


A search of authoritative sources upon the subject 
of the entity theory of partnerships discloses the fol- 
lowing: ‘A partnership is not ordinarily regarded 
as strictly a legal entity distinct from the individuals 
composing it and having an independent existence nor 
as a person, either natural or artificial, nor as a be- 
ing, or a legal being. However, there is some au- 
thority to the contrary, holding broadly that a partner- 
ship is an entity separate and apart from its mem- 
bers, or that it is a legal but not a social entity, and 
it has even been said that it is recognized in law as 
a person, or at least as a guast person. Further, 
whether or not a partnership is to be regarded as a 
distinct entity for all purposes, the courts frequently 
have so regarded it with reference to particular rights 
and obligations, particularly courts of equity, and 
there is a general tendency at this day to complete 
the recognition of a partnership as a body of itself 
with its own means appointed to its own debts. So 
the entity of the partnership as such has frequently 
been recognized with reference to its ownership of 
property, the taxation of its property, its contracts 
with third persons, the rights of its creditors, includ- 
ing rights under insolvency and bankruptcy laws, the 
exemption of its property from execution for the 
debt of the partnership or of individual partners, and 
its liability for tort, although it cannot, as such be 
guilty of a crime.’ 47 Cor. Jur. 747, Sec. 172. 


‘The theory that a partnership is a legal entity dis- 
tinct from and independent of the persons composing 
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it has been repeatedly affirmed. In the Roman law 
the partnership was known as “societas,” and in those 
jurisdictions where the Roman law is the basis of 
the jurisprudence, the entity of the partnership is 
frankly recognized, and actions are even allowed be- 
tween the partner and the partnership. It has been 
said that the notion that the firm is an entity distinct 
from its members has grown in popularity, and that 
the notion has been confirmed by recent speculations 
as to the nature of corporations and the oneness of 
any somewhat permanently combined group without 
the aid of law. Furthermore, the current authorities 
construing and applying the Bankruptcy Act of 1898, 
11 U. S. C. A. Sec. 1 ef seg., agree that, in contem- 
plation of that statute, a partnership is a distinct sepa- 
rate entity from the individual partners who compose 
it, and that a proceeding in bankruptcy may be prose- 
cuted against the partnership, and it may be adjudi- 
cated a bankrupt without any proceeding prosecuted 
against the individual members of the partnership 
and without their being adjudicated bankrupts indi- 
vidually, and similarly that the individual partners 
may be adjudicated without involving the partnership. 
On the other hand it has been asserted that the com- 
mon law does not recognize a partnership as an entity, 
that a partnership should not be so considered, and 
that it is to be regretted that decisions on the mar- 
shaling of assets under the present bankruptcy law 
have led to a resurrection of the term. Amid this 
conflict of authority the most approved opiuu0dn ap- 
pears to be that which recognises that a partnership 
is not an entity like a corporation and that it is not 
a legal entity, having, as such, a domicil or residence 
separate and distinct from that of the individuals 
who constitute it. Although a partnership is not a 
person, it may, as a matter of fiction, be treated as a 
quasi person or entity for certain purposes such as 
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the keeping of partnership accounts and in marshal- 
ing assets. In common law jurisdictions this entity 
for such purposes may be recognized, at least in 
courts of equity; and it must be conceded that in 
some jurisdictions the law recognizes a partnership 
as a person distinct from the individual members of 
the firm, for it has been held that partners are not 
directly liable on a debt of the partnership, but that 
their liability arises out of their connection with the 
firm, and that it is only traceable through the firm 
and must be established by a judgment against the 
firm.’ 20 R. C. L. 804, Sec. 6. (Emphasis added.) 


‘In most respects a partnership is but a relation, 
with no legal being distinct from the members who 
comprise it. It is not a person, either natural or 
artificial. Thus a partnership, as such, cannot be 
guilty of crime, but the guilt attaches to the delin- 
quent member or members. But for some purposes, a 
partnership is regarded as an entity. One partner 
may verify an affidavit in the firm name, although a 
statute requires ‘all partners” to make the affidavit. 
And for the purposes of Section 388 of the Code of 
Civil Procedure allowing associates in business under 
a common name to be sued by it and their joint prop- 
erty bound by the judgment, a partnership is regarded 
as a legal entity, distinct from its members, against 
which judgment may be entered. This is true though 
the firm has in fact been dissolved after incurring the 
obligations sued on, and before commencement of the 
suit. Again, for the purpose of filing an insolvency 
petition, a partnership has been regarded as an entity 
and if it did business in the state and one of its mem- 
bers resided therein, the firm was considered to be a 
resident within the Insolvency Law, though one memi- 
ber resided abroad.’ 20 Cal. Jur. 680, Sec. 3. (Em- 
phasis added.) 
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‘Courts of jurisdictions denying the existence of a 
firm entity distinct from its component members, or- 
dinarily deny the separate existence of two or more 
firms with an identical membership notwithstanding 
they may be conducting business under separate 
names. But the rule has been so far relaxed as to 
permit recognition of separate existence under ex- 
ceptional circumstances.’ 47 Cor. Jur. 750, Sec. 174. 
(Emphasis added.) 


A recapitulation of the authorities cited in the fore- 
going reveals that in the states of Iowa, Louisiana, 
Oklahoma, Pennsylvania, South Carolina, Tennessee 
and Vermont, a co-partnership is regarded as a sepa- 
rate entity, distinct from the individuals of which it 
is comprised and that the Courts of New York, Min- 
nesota, Mississippi and Texas do not recognize a co- 
partnership as an entity apart from exceptional situ- 
ations. 


In this latter category is the holding in Fidelity 
Phoenix Fire Ins. Co. v. Howard, 1938, 182 Miss. 
546, 181 So. 846, to the effect that a partnership 
with identical partners under one partnership name is 
the same partnership when conducting some other 
portions of its business under another name, and the 
separation of bookkeeping and of all operations and 
details thereof is immaterial since ownership and 
ultimate control are still in the partners who com- 
pose the firm. 


That California follows the latter, rule, 7. e., non- 
recognition of the entity theory of partnerships, iS 
evidenced by the opinion in Reed v. Industrial Acc. 
Goma, 10 Cal. 2d 18), 63 P 2d 1212, 114 AL. R. 
720, in which case a policy of workmen’s compensa- 
tion insurance issued to an employer who subse- 
quently entered into a partnership was held to cover 
an injury to an employee of the partnership, the court 
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holding that the partnership was not a distinct entity 
apart from the members thereof, that an employee of 
the partnership was an employee of each of the part- 
ners; that no individual partner could escape liability 
on the ground that the partnership only and not the 
individuals composing it could be held liable, and that 
since the partner who procured the insurance was 
liable for the injury to the employee of the partner- 
ship, the insurer was liable on its policy. 


“Since it has not been shown to the satisfaction 
of this court that the circumstances present herein 
are exceptional, there appears to be no good reason, 
for a deviation from the rule anounced in the Reed 
case, supra. Consequently, appellant’s contention, that 
the evidence is insufficient to sustain the finding of 
the trial court to the effect that the Union Manu- 
facturing Company possessed a separate and distinct 
entity from that of M. Harris, must be sustained. 


“For the reasons stated, the judgment appealed 
from is reversed.” 


It is submitted that the above is conclusive authority 
for our proposition that the partnership of McKeon and 
Page dba Pacific Laundry is not a separate legal entity, 
and that Page therefore is a named assured within the 
meaning of Ohio's policy. Page is the same individual, 
lrrespective of the fact that he is a partner in Pacific 
Laundry. General Endorsement No. 3 upon which Ohio 
placed so much importance at the trial [TR. 51] “exclud- 
ing all activities of G. B. Page which are not specified 
therein” is fully answered by United’s argument that 
Page as a co-partner of McKeon and Page, and named 
as such in Ohio's policy, was the owner of the vehicle, 


and the activity in which the vehicle was being used at 
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the time of the accident, was not such an activity as to 
bring it within the purview of that Endorsement. 


Upon the trial Ohio relied on National Automobile 
Ins. Co. v. Industrial Accident Commission, 11 Cal. (2d) 
689, 81 P. (2d) 926. There is a clear distinction be- 
tween the rule stated in the National Automobile cases 
and the rule relied on by United as laid down in Park 
vw. Union Manufacturing Company, supra. In the Nation- 
al Automobile case the insuring clause clearly stated the 
particular business enterprise to be covered. Neither, 
was there a statute such as Section 383.5 of the Insur- 
ance Code, supra, applicable. It is submitted that the 
aggregate theory of partnership still exists in California 
and that here, not only was each partner an owner of the 
partnership property, but also that Page was Page wher- 
ever found. He was a member of McKeon & Page dba 
Pacific Laundry; he was also an owner of the accident 
vehicle. We submit, therefore, that Page, being an owner, 
and also a named assured of Ohio, is brought squarely 
within the provisions of the Extended Coverage clause 
of Ohio’s policy, and that the accident vehicle was an 
automobile ‘owned by or registered in the name of” 
Ohio’s Named Assured, thus extending coverage under 
said clause to Gilbert —a person using the automobile 


with the permission of Ohio’s Named Assured. 
In 40 Aim. Jur. 202, Partnership, Sec. 107, it is stated: 


“The personal property of a partnership is owned 
not by the partners individually, but by the partner- 
ship. By the contract of partnership, the partners 
acquire a joint interest in the personal effects of the 
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partnership. Each partner is possessed per my et 
per tout, that is, the interest of each member of a 
partnership extends to every portion of its property, 
and is a joint interest in the whole and not a separate 
interest in any particular part. This is true both of 
property contributed by each partner as well as that 
included in his own contribution. This gives rise to 
the rule elsewhere considered that each partner has 
an equal right to the possession and control of the 
point property.” 


2. The Right of Contribution Does Not Exist in 
California Between Joint Tort-Feasors. Neither 
Does the Right of Subrogation Exist Between Lia- 
bility Insurers of Joint Tort-Feasors. 


In this case the liability of Page is vicarious and arises 
only by reason of his registered ownership of the acci- 
dent vehicle. His liability is based only upon Section 402 
of the Motor Vehicle Code of California, supra. He was 
in no way culpable. His liability is derivative. Likewise 
the liability of McKeon and Page dba Pacific Laundry is 
derivative. They were not culpable. Gilbert left the State 
of California and, though named in both the action for 
damages in the State Court and in this proceeding, was 
never served. Therefore, as between two joint tort-feasors 
whose liability is derivative only, should there be contri- 
bution? Does either have the right to subrogate against 
the other? Clearly, Page had the right of subrogation. 
under the provisions of Section 402 of the Vehicle Code, 
against Gilbert, but Gilbert, being an employee of a co- 
partnership of which Page was a member, United did 
not urge that Ohio was liable under the statute. Ohio, 
however, urged strenuously that it was entitled to subro- 
gate against Gilbert and reach the proceeds of United’s 
policy. 
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The rule is well settled in California that there can be 
no subrogation among joint tort-feasors. Adams v. White 
Bus Line, 184 Cal. 710, 195 Pac. 389. 


It is equally well settled in California that the right of 
subrogation does not exist in favor of the insurer of a 
joint tort-feasor against another. Smuth v. Fall River 
Joint Union High School District, 1 Cal. (2d) 331, 34 
P. (2d) 994. In that case the defendants in the tort ac- 
tion were the School District, Fitzwater, driver of the 
school bus, and Pratt, driver of a private automobile. 
The injured, California Smith, recovered judgment against 
the three defendants above named. Independence In- 
demnity Company was the liability insurance carrier on 
the School District and the defendant Fitzwater. It took 
an appeal from the judgment in the damage case and also 
became surety on the supersedeas bond. The judgment 
was affirmed on appeal and the insurer paid the full 
amount of the judgment. Thereafter, it sought to re- 
coup its loss against Pratt, one of the joint tort-feasors. 
Pratt thereupon moved the Court for an order satisfying 
the judgment as to him. The Supreme Court held that 
under these circumstances the payment of the judgment 
by Independence Indemnity Company operated as a com- 
plete satisfaction thereof as to the defendant Pratt. In 
reaching this decision, the Court stated: 

“The appellant, as the indemnitor of the two ap- 
pealing defendants, was liable for the payment of 
the judgment against them and such payment gave it 
no recourse against the respondent as the joint tort- 
feasor of said defendants for the amount so paid or 
for any part thereof. It would be most inequitable 
to permit the appellant to now assert that it paid the 
judgment as the surety on the appeal bond and not 
as the indemnitor and thus by application of equita- 
ble principles of subrogation escape the liability 
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which, for an adequate consideration, it had under- 
taken to discharge, and force such hability upon an- 
other who was not a party to said appeal bond and 
who received no benefit whatever from its execution 


and delivery” (34 P. (2d) 998.) 


“By giving the bond on appeal with itself as sure- 
ty, it did not in any way enlarge its liability in the 
premises. It was legally bound to pay the judgment 
before giving the surety bond. It was no more so 
after it had executed and delivered the stay bond. 
The only conceivable change in its legal status which 
the giving of the bond by itself might work, would 
possibly be in relation to its rights against the re- 
spondent herein. If appellant’s contentions are to be 
sustained, then the Indemnity Company, although it 
had no right even of contribution against the re- 
spondent before the appeal, by taking the appeal 
and furnishing an appeal bond with itself as surety, 
created a right against respondent, making him liable 
not only for contribution, but for the entire amount 
of the judgment. We do not believe that under the 
laws of this state the appellant by such indirect 
methods can enrich itself at the expense of another.” 


(34 Pac. 997.) 


A case in which the issues were similar to those raised 
in this controversy is Universal Indemnity Ins. Co. v. 
Caltagiroue, ct al., 119 N. J. Eq. 491, 182 Atl. 862. In 
that case the indemnity insurer of one of several joint 
tort-feasors sought to escape the rulé that there can be 
no contribution or subrogation among them by applying 
to the court for relief, before the payment of the judg- 
ment, in somewhat the same manner that Ohio seeks to 
escape its obligation in this case. In denying the claim 
of the insurer, the court used the following language: 


“The facts in the instant case closely approximate 
those present in Fiorentino v. Adkins, 154 A. 429, 
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insurance carrier of one joint tort-feasor paid a 
judgment based on a tort action, took an assignment 
thereof, and sought contribution by issuing execution 
against the other joint tort-feasor. The court said 
as to the position of the insurance carrier: ‘It stands 
in its insured’s shoes. There is a public policy behind 
the rule against contribution amongst the joint tort- 
feasors, and we are unable to see the distinction, in 
the application of the rule, between a joint tort-feasor 
and one who, by contractual undertaking, stands in 
his place. The money paid by the Indemnity Com- 
pany for the judgment was, in theory, the money 
of its insured. It was the accumulated premiums 
paid by the insured against the day when the latter 
would be called upon to suffer such a loss.’ 


“This pronouncement of the Supreme Court, 
which we approve, is, we think, applicable to the 
instant case. 


“(4) The coniplainant Insurance Company claims 
a distinction from the above-cited cases, in that here 
there has been no payment of the judgment, no as- 
signment taken, and no right asserted which has 
been secured through its insured. This distinction 
is more apparent than real. Whether the relief 
sought be based on an assignment or not, whatever 
the method used to affirmatively seek contribution, 
the result will be the same; and that result will inure 
to the benefit of the insured joint tort-feasor. Equity 
should not be invoked by methods of indirection to 
nullify a positive rule of law. 


“Counsel for the Insurance Company cites deci- 
sions of other states, and contends that the rule 
against contribution should not be applied against the 
Insurance Company, since its liability arises through 
a technical rule of law; that the Insurance Company 
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is innocent of any personal fault or culpability; and 
that while there can be no contribution between joint 
tort-feasors where there is actual wrongdoing, on 
the ground that the law will not undertake to adjust 
the burden of misconduct, such principle cannot and 
should not apply against one who, like itself. is en- 
tirely innocent of wrong, because the very reason 
upon which the rule is founded, is lacking. 


“The answer to this is that the liability here does 
not arise through a technical rule of law but because 
of specific contractual undertaking. Furthermore, 
what the law may be in other jurisdictions is unim- 
portant in view of the fact that the courts of our 
state, including this court, have repeatedly held that 
whether the tort 1s an intentional wrongdoing or a 
mere act of carelessness or negligence does not alter 
the rule that the right of contribution does not exist.” 


In California, an injured party is not required to elect 
as between which of two joint tort-feasors he will proceed. 
This applies in cases where the joint tort-feasors are mas- 
ter and servant. Sc/ulling v. Central California Ins. Co., 
45 Cal. App. (2d) 288, 114 P. (2d) 34. In the Schilling 
case, the court considered and disposed of a similar con- 
tention to that being made by Ohio in this case. It was 
there urged that the insurer for the employer had a sec- 
ondary liability to that of the insurer for the employee 
whose negligence caused the accident. That case is au- 
thority for the proposition that there are no degrees of 
liability among joint tort-feasors. The case is also au- 
thority for the proposition that where double insurance 
exists, the two insurance carriers should be held liable on 
a pro-rata basis. This will be discussed further in the 


following subdivision of this argument. 
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3. There Is Double Insurance, Admittedly, and by 
Statute and Therefore Both Companies Are Liable 
in Proportion to the Limits of Liability Stated in 
the Respective Policies. 


Regardless of the other points heretofore urged in this 
brief, and irrespective of claimed error of the trial court 
in holding that Ohio did not cover the personal liability 
of Gilbert, it is believed that the case should turn on the 
proposition of double insurance. Section 590 of the In- 
surance Code of California provides as follows: 

“A double insurance exists where the same person 
is insured by several insurers separately in respect 
to the same subject and interest.” 


United has appealed for the reason that the decision 
of the court below places the entire responsibility upon it. 
Ohio is subrogating and is entitled to subrogate against 
United under the findings and judgment of the trial court. 
United believes this to be clearly erroneous and that where 
double insurance exists the two carriers should be held 
liable on a proportionate basis. 


There are two important decisions by the California 
courts on this subject. In Consolidated Shippers, Inc. «. 
Pacific Employers Ins. Co. (1941), 45 Cal. App. (2d) 
288, 114 P. (2d) 34, Commercial Standard Insurance 
Company issued a policy of liability insurance whereby 
it agreed to insure M. L. Harvey and/or Consolidated 
Shippers, Inc., against liability imposed by law arising 
from the ownership, maintenance and use of a Chevrolet 
truck which was owned by Harvey. The limits stated in 
the policy were $5,000.00 as applicable to injuries to or 
death of one person, and $10,000.00 for injuries to or 
death of more than one person in one accident. Pacific 
Employers Ins. Co. also issued a policy of liability insur- 


39. — 


ance by the terms of which it insured Consolidated Ship- 
pers, Inc. only, against liability imposed by law by reason 
of the operations of all automobiles and trailers other 
than those owned by it which were used for transporting 
merchandise on a contract basis on account of or for Con- 
solidated Shippers, Inc. The latter policy was further lim- 
ited to such loss as might result to Consolidated Shippers, 
Tne. from the operation of trucks and trailers by inde- 
pendent contractors who had executed a prescribed form 
of blanket hauling contract. The limits of liability under 
the latter policy were $5,000.00 property damage and 
$10.000.00 for injury to or death of more than one person. 


Each policy contained a provision for the proration of 
insurance, providing in effect that if the insured carried 
other insurance against the same loss, the insurer would 
not be hable for a larger proportion of the entire loss 
than the amount named in the policy bore to the entire 
amount of collectible insurance. 


While both policies were in effect, Harvey was trans- 
porting merchandise in his Chevrolet truck covered by 
the Commercial policy pursuant to contract with the Con- 
solidated Shippers, Inc. and became involved in an acci- 
dent resulting in death of two persons. The accident oc- 
curred in Arizona and two actions to recover damages 
were instituted against Harvey and Consolidated Ship- 
pers, Inc. Prior to trial date, the parties stipulated, with- 
out admitting liability, to a compromise judgment being 
centered in favor of the plaintiffs in the damage actions for 
on aggregate amount of $11,000.00. 


In order to comply with the terms of Arizona law re- 
garding interstate motor freight carriers, Harvey entered 
into an agreement with Consolidated Shippers, Inc. re- 
citing that he had leased the Chevrolet truck to the cor- 
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poration. The agreement was executed and filed in the 
State of Arizona prior to the happening of the accident. 
Evidence was introduced on the trial of the case in an 
effort to show that, notwithstanding the apparent relation- 
ship between Harvey and the corporation arising out of 
the lease agreement, at the time of the accident Harvey 
was actually an independent contractor and not an em- 
ployee of Consolidated. Upon such evidence the trial 
court found that Commercial was primarily liable under 
its policy and that Pacific’s policy was secondary insur- 
ance which did not attach or become collectible until 
the limits of Commercial’s policy had been exhausted. 


On appeal. the judgment of the trial court was reversed, 
as disclosed by the following quotation from the opinion, 
pagesoo, 30, 37,114 P. (2d): 

“The contention of Commercial that the finding or 
conclusion of the trial court to the effect that its pol- 
icy afforded primary coverage and Pacific’s second- 
ary coverage is not supported by the evidence and is 
contrary to law must be sustained. So far as plain- 
tiff is concerned, the risk covered by each policy was 
the same. The Commercial policy afforded plaintiff 
insurance against loss resulting from any liability 
arising out of the maintenance or use of the Chev- 
rolet truck. By the Pacific policy plaintiff was in- 
sured against loss resulting from any liability arising 
out of the operation of any truck, although it was 
not specifically described in the policy. While it is 
true that the Commercial policy covered Harvey as 
well as plaintiff, there can be no doubt so far as 
plaintiff is concerned that the risks covered by both 
policies were co-extensive. If the policies had in et- 
fect the same coverage, neither could be primary but 
both insurers were jointly liable. Each policy pro- 
vided expressly that if the assured carried other in- 
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surance against a loss covered by the policy. then 
the insurer would not be liable for a larger propor- 
tion of the entire loss than the amount payable under 
its policy bore to the total amount of collectible in- 
surance. Neither contained any provision to the ef- 
fect that the insurance afforded thereby was to be 
considered as excess insurance in the event the as- 
sured carried other collectible insurance covering the 
sane loss. It is obvious that if insurance is pro- 
rata it cannot at the same time be excess insurance 
as to the same loss. The effect of a provision for 
the proration of an insurance loss is to require the 
several insurers of the same risk to share the total 
loss. If a policy be considered as excess insurance 
the idea of sharing the loss is negatived, for the 
excess insurer is liable only for the amount of the 
loss in excess of the limits of other valid and col- 
lectible insurance covering the same loss. By hold- 
ing that Pacific was an excess or secondary insurer, 
the trial court completely vitiated the provision for 
the proration of loss as expressed in the policy. An 
insurance policy is to be construed like any other con- 
tract, and where there is no ambiguity in the lan- 
guage used it must be construed in accordance with 
the intention of the parties. Rankin v. Amason Ins. 
Co., 89 Cal. 203,926 P. 872, 23 Am. St@Repe ee 
The intention of the parties to the Pacific policy, as 
expressed in the provision for proration of the loss, 
being unambiguous, must govern. Had the parties 
intended the Pacific policy to be excess insurance. 
it would have been a simple matter to express such 
contention by appropriate language in the policy. 
Not having done so, they are bound by the express 
terms of the policy. 


* * * * * * * * 
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Pacific contends that Harvey was primarily liable, 
that plaintiff was secondarily liable and that the judg- 
iment correctly determines the respective liabilities. No 
California case is cited in support of this proposition 
and we know of no law in this state fixing degrees 
of liability in relation to the joint liability for torts. 
From the fact that an action to recover damages for 
injuries resulting from the negligence of an employee 
may be maintained against either the employer or the 
employee alone (Schilling v. Central California Trac- 
tion Co., 115 Cal. App. 30, 1 P. 2d 53), or against 
both jointly, it would seem that there could be no 
such thing as primary and secondary liability. More- 
over, the court made no finding on the issue of pri- 
mary and secondary liability as between Harvey and 
plaintiff, and in fact made no finding concerning the 
relationship existing between Harvey and _ plaintiff 
out of which the latter’s liability arose. In view of 
our conclusion that both policies insured the same 
risk so far as plaintiff is concerned, the fact that 
plaintiff's liability may have been primary or secon- 
dary becomes immaterial. Regardless of the nature 
of such liability, any loss resulting therefrom was 
covered by both insurers. 


Judgment reversed.” 


Again in Lamb v. Belt Casualty Co., 3 Cal. App. (2d) 
624, 40 P. (2d) 311, the California courts hold to the 
equitable rule of pro-rating the liability of insurance car- 
riers, where double insurance is found to exist. In that 
case the insured operated a truck and trailer. He carried 
a policy of automobile insurance with Belt Casualty Com- 
pany on the trailer with limits of $5,000.00 applicable to 
injuries or death of one person and $10,000.00 for two 
or more persons in one accident. American Indemnity 
Company issued a policy of automobile liability insurance 
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on the truck in which its limits were stated to be 
$50,000.00 as applicable for injuries or death of one per- 
son and $100,000.00 on one accident. American Indemnity 
policy provided specifically ‘‘damage done to or by said 
trailer shall not be construed to be covered hereunder.” 
That policy contained the further provision: 


“No recovery shall be had under this policy if at 
the time a.loss occurs there be any other insurance, 
whether such other insurance be valid and/or collect- 
ible or not, covering such loss, which would attach if 
this insurance had not been effected; provided, if the 
assured carries a policy of any other insurer covering 
concurrently a claim covered by this policy under 
property damage and/or liability peril clauses herein 
he shall not recover from the Company a larger pro- 
portion of any such claims than the sum hereby in- 
sured bears to the whole amount of such valid and 
collectible concurrent insurance.” 
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The Belt Company policy contained the following pro- 
visions : 

“If the named assured has any other insurance ap- 
plicable to a claim covered by this policy, the com- 
pany shall not be obliged under this policy to pay a 
larger proportion of or on account of any such claim 
than the limit of the Company’s liability under this 
policy, applicable to such claim, bears to the total 
corresponding limits of the whole amount of valid and 
collectible insurance. If any other person, firm or 
corporation included in this insurance is covered by 
valid and collectible insurance against a claim also 
covered by this policy, the said other person, firm or 
corporation shall not be entitled to protection under 
this policy.” 


While both policies were in effect, two persons while 
riding in another automobile collided with the rear of 
the trailer at night, it being drawn and propelled by the 
truck at the time. The tail light connection between the 
truck and trailer had broken, and therefore, the trailer 
was unlighted. Absence of a tail light was the ground 
upon which recovery of damages was had. 


At page 315 of 40 P. (2d), the court points out: 


“The total liability of the insured on account of 
the judgments in the two damage actions amounted 
to $14,632.07. In the absence of other insurance, 
the American Indemnity Company would be liable to 
indemnify the insured in this amount on the one hand, 
and the Belt Casualty Company and Lloyds of Lon- 
don on the other. The assured, however, having con- 
tracts of insurance with different companies insur- 
ing against the same liability, the provisions of the 
policies relating to such situations must be looked to 
and the liability be apportioned according to the con- 
tracts.” 


Having determined that the policies of the two com- 
panies named, were the only ones applicable, the court 
proceeded as follows: 


“This leaves only the policies of the American In- 
demnity Company and of the Belt Casualty Company 
to be considered, each of which provides that the 
liability thereunder shall be that proportion of the 
total liability which the limits of the policy bear to 
the whole amount of such collectible insurance. The 
trial court applied this method in apportioning the 
liability, which method we hold to be correct.” 


There is no important distinguishing feature to be found 
between the case just cited, and the proposition under 
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consideration here. In that case the named insured was 
identical in both policies under consideration by the Court. 
In the instant case, Page is also named as an insured in 
both policies. In Lamb v. Belt Casualty Company, supra, 
the American Indemnity Company policy provided in part 
Come a( 2d) 31), 315). 

‘No recovery shall be had under this policy if at 
the time a loss occurs there be any other insurance, 
whether such other insurance be valid and/or col- 
lectible or not, covering such loss, which would at- 
tach if this insurance had not been effected) 5 =. 


Notwithstanding such provision, the trial court applied 
the rule that each company was liable for “that proportion 
of the total liability which the limits of the policy bears 
to the whole amount of such collectible insurance.” The 
reviewing court affirmed. 


4. The Court Erred in Failing to Follow the Rule 
of Erie Railroad Company v. Tompkins, 304 U. S. 
64, 82 L. Ed. 1188, 58 S. Ct. 817, 114 9Ap eee 
1487. 


United most seriously urges that the District Court 
erred in several respects by failing to follow the rule of 
Eric Railroad Company v. Tompkins, supra. The most 
grievous error of the trial court was in disregarding the 
California rule which has been followed by this Court 
that a rider attached to a policy takes precedence over 
the language contained in the body of the contract. (Tarle- 
ton v. DeVeunc, supra.) By its failure to apply that rule, 
the trial court limited the coverage of Ohio’s policy and 
restricted it to cover only McKeon and Page dba Pacific 
Laundry, denying the existence of the broader coverage 
admittedly contained in Ohio's policy, had the vehicle been 
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registered to the name of McKeon and Page dba Pacific 
Laundry. In this, it is contended that the Court unduly 
restricted Ohio’s policy. 


United maintains further that the trial court failed to 
follow the correct rule with regard to partnerships in 
California and also failed to apply the provision of the 
Insurance Code to the effect that one named as insured in 
a policy of insurance is an owner within the meaning of 
the statute applicable to all contracts of insurance cover- 
ing motor vehicles. (Section 383.5, Insurance Code of 
California, supra.) 


United further contends that the Court also erred by 
failing to follow the two decisions of the California courts 
with respect to double insurance discussed in the forego- 
ing subdivision of this argument. (Consolidated Ship- 
pers v. Pacific Employers Ins. Co. supra, and Lamb v7. 
Belt Casualty Co., supra.) As this Court has held, both 
policies of insurance were California contracts and the 
law of California should have been applied. (Cates v. 
General Casualty Co. of America, 9 Cir., 120 F. (2d) 
O25;) 


Conclusion. 


In conclusion, it is respectfully submitted that the Dis- 
trict Court erred in the respects pointed out in the fore- 
going brief. United appeals from the holding of the 
Court that it is required to make Ohio whole for any loss 
it may sustain. The companies have settled the case, each 
paying one-half of the loss. [TR. 208.] United does not 
find particular fault with its actual position as matters 
now stand, but does earnestly complain of its obligation. 
under the decision of the District Court, to reimburse 
Ohio fully as soon as Ohio reduces its purported claim 
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against Gilbert to judgment. At the risk of stating a 
fact outside the record, it is felt that this Court should be 
fully informed, and in candor and fairness, United now 
informs the Court that Ohio has an action pending in the 
District Court of Douglas County, Nebraska, against 
Gilbert and that it looks to United to satisfy any judg- 
ment it obtains in said action against Gilbert. 


The principles of equity have not been applied by the 
District Court. There is no equity or justice in relieving 
Ohio from the responsibility it contracted for when issuing 
its policy to McKeon and Page dba Pacific Laundry. As 
pointed out by the Court in Universal Indemnity Ins. Co. 
v. Caltagirone et al., supra, the money paid by the Indem- 
nity Company for the judgment was the accumulated 
premiums paid by its insured against the day when the 
latter would be called upon to pay a loss. 


All of which is 
Respectfully submitted, 


Harry E. SACKETT, 
RayMonp G. Brown, 
Attorneys for Plaintiff. 


